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Theft — either from an employee or a cus-
tomer — is a problem business owners will
face sooner or later. While the laws concern-
ing theft may differ in degree from state to
state, they all share a common characteristic

— stealing is illegal, and in some cases, it can be risky when
an owner acts on the suspicion of theft. 

Larceny is usually the term used to denote the act of theft:
The basic elements include the unlawful taking and carrying
away of another person’s personal property with the specific

intent to permanently deprive
the person of the property.
When an employee steals from
his or her employer, the act is
generally encompassed under
the state criminal code as larce-
ny, theft or embezzlement.
When a customer steals from a
business, the act most com-
monly found is shoplifting.
Some states, such as Ohio, for
example, simply use the term
“theft” to describe a range of
illegal acts. 

Crimes Defined
Shoplifting is generally defined as the act of taking and

removing retail merchandise from a store without paying for
it and with the intention of keeping it. 

Larceny. Some state laws also make illegal a range of acts
that contribute to a person’s ability to shoplift. For example,
altering labels or transferring merchandise from one con-
tainer to another, an employee intentionally recording mer-
chandise value at less than the actual retail value and the
intentional removal of a shopping cart from the store
premises are all examples of larceny. 

In one case, a defendant tore off a magnetic sticker, hid
the stolen goods behind other merchandise and carried the
goods for which he had no means of paying past the cash
registers. Other convictions have resulted from concealing
merchandise within a store with the intent to later steal the
merchandise. In one case, the Massachusetts Appeals Court
held a defendant guilty of violating the shoplifting statute
when he placed 10 cartons of cigarettes in a bag at the bot-
tom of a shopping cart. Despite the fact that he did not
leave the store, the defendant was found guilty because he
had no means of paying for the merchandise. In many
states, the degree of larceny and the punishments involved
will vary with the value of the item taken. �

Whether it comes from 
employees or customers, 
theft can be hard to handle,
which is why it is important 
to know your rights as a 
business owner.

By Robert Noonan
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Left: Shoplifters’ favorite items are those that can be easily concealed and carried off, but security measures such as video
cameras (top) and watchful employees can help prevent loss. (All photos: iStockphoto.com)
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Customers Who Steal
For merchants, shoplifters

come with the territory. Their
favorite items are those that can
be easily concealed and carried off
in a coat or handbag. Oftentimes,
experienced retailers will spot
them before they act.  Those
intending to shoplift usually gravi-
tate toward hidden or unexposed
areas of a store and do not want
assistance; their attention is typi-
cally on the sales staff and not the
merchandise. 

State laws generally provide spe-
cial rights to the merchant to
detain suspected shoplifters.
Overall, these laws provide that
there must be “probable cause” for
believing that items offered for
sale unlawfully have been taken
and that no search has been con-
ducted. Further, it is important
that the detention be in a reason-
able manner to lead to an arrest
and for a reasonable period of
time. The detention should take
place in the establishment or in
the immediate vicinity.

As a practical matter, before
stopping a suspect for shoplifting,
the merchant should:

• observe the suspect approach-
ing the counter or display empty-
handed;

• observe the suspect pick up
and conceal the merchandise; 

• know exactly where merchan-
dise is concealed;

• know that the item has not
been paid for;

• wait until the person has been
given every reasonable opportuni-
ty to pay for the item; 

• politely ask the suspect for the
item for which he/she has not
paid; and

• call the police.
Often a police officer may

Come to the Southeast Greenhouse
Conference to enhance your product
selection and marketing expertise
Southeast Greenhouse Conference has educational sessions and
a trade show for the retail garden center owners and operators
including specific sessions for retailers:

• Profits from Mixed Containers
• Emerging Genetic and Stylistic Trends that will Sell More Garden

Center Plants
• A Retailer’s Success Story – The 2006 GCA Garden Center of

the Year
• A Vendors Relationship with Garden Centers will be presented

by the 2006 GCA Vendor of the Year with Ball Horticulture
• Plus mixed container demonstrations

Details on additional education sessions offered for SGC 2006 are
available on our website or by calling our office.

June 21-24, 2006
Palmetto Expo Center, Greenville, SC
For more information call us: 877-927-2775
Or visit us on the web at: www.sgcts.org Write in 884

Embezzlement. Embezzlement
is a somewhat higher form of
workplace theft .  To convict a
defendant of embezzlement, the
prosecutor must prove that the
defendant, while in a position of
trust or confidence, was entrusted

with the possession of personal
property belonging to another,
that the defendant took that prop-
erty or hid or converted it to his
or her own use without the
owner’s consent, and the defen-
dant did so with the intent to

deprive the owner of the property
permanently.

Because the law varies to a certain
extent with whether the suspected
thief is either an employee or a cus-
tomer, employers must be aware of
the differences between the two. 

M A N A G E M E N T
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A police officer may arrest any person if there is
probable cause for believing he or she unlawfully
took merchandise.
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arrest, without a warrant, any per-
son if there is probable cause for
believing he or she unlawfully took
merchandise, provided such arrest
is made within a reasonable time
after the goods are taken. An offi-
cer has probable cause if the mer-
chant or the merchant’s employee
states that a person has violated
the shoplifting statute.

Employees Who Steal
Most laws are based on the sim-

ple principle that the employer has
the right to control and protect his
or her own property. The ability of
the employer to monitor the behav-
ior of employees and inspect their
work areas varies more depending
on whether the employer has creat-
ed an expectation that the employ-
ee’s work area is private. Here’s the
simple rule: the less the expecta-
tion of privacy, the greater the
employer’s right to search. 

Of critical importance to
employers is a policy, usually in
the employee handbook, that
makes it clear to employees that
work areas are not private. The
policy should state that while the
employer may provide employees
with desks, files, vehicles, comput-
ers, E-mail, voice mail, etc., these
items are the property of the
employer to be used for company
business; they are not private.
Better policies make it clear that
the employer reserves the right to
inspect these and other items
including personal belongings
brought into the workplace. 

Employees who have been
caught engaging in illegal activity
— from going into pornographic
Web sites on a company computer
to taking cash at the reception
desk — can claim that the employ-
er invaded their privacy. It is a
claim that can be overcome if the
employer makes it clear the work-
place is not private.

When employers catch larcenous
employees, there are several avenues
of recourse. Among them are termi-
nation of employment, requiring
the employee to make restitution

voluntarily or through a suit in small
claims or regular court, denying the
person unemployment compensa-
tion benefits, denying COBRA con-
tinuation for gross misconduct or
pressing criminal charges. 

Unlike the employee-thief

whose actions may or may not be
referred to law enforcement, the
customer’s actions generally take
the form of criminal prosecution.

Develop A Plan
As with employee theft, the key �
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Novelty’s NEW line of Mesa and Bali Planters are made of a lightweight resin, giving

them their unique, weathered look. In two distinctive shapes, each offered in four 

colors, the Mesas and Balis provide unlimited styling options for any indoor décor, 

yet are tough enough to withstand the outdoor elements.

Part of Novelty’s ArtStone Collection, each 

line is available in four sizes.
800-442-7336

www.noveltymfg.com

Write in 843

How does your garden grow? With unique

works from The Brass Baron, including new

exclusive offerings by sculptor Roelna, you will

add distinction and grace. For more information 

and to receive our catalog call 800-536-0987 or visit

www.brassbaron.com.

• No minimum orders

• Shipping within 2-10 days

• Drop shipping at no extra charge

F O U N T A I N S • S T A T U A R Y

Heirlooms of Tomorrow.

PERMANENT SHOWROOMS:  Atlanta Merchandise Mart • Chicago Merchandise Mart

u i t e  Cont ra ry.

Write in 765

Ringing merchandise up at totals less than the
retail value is a crime. 
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prevent theft by maintaining tight
controls on the physical area of
the business and individual cus-
tomers. They also should be
trained in detention procedures. 

Exercise Care
Whether employees are address-

ing the issue of the thieving employ-
ee or the shoplifting customer, the
problem is the same: It is important
to strike the right balance between
detection and enforcement and the
individual’s right to be left alone.
The use of merchant or employer
powers should be exercised with
care and caution. The conditions
imposed on such powers should be
strictly complied with; misuse can
lead to public ridicule, lawsuits and
loss of “good will.” 

On the other hand, a merchant
need not stand idly by and observe
merchandise going out the front
door. Workplace theft is more
than just losing cash or merchan-
dise; it is a recurrent drain on the
costs of running a business and
can discourage both employer and
employee alike. The law does not
protect the workplace thief; it
merely requires planning. 

Robert Noonan is an attorney and founder
of Robert Noonan and Associates\EmpACTS
of New England, Meriden, Conn. For any
questions, contact Meghan Boyer at mboy-
er@sgcmail.com.
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& birdbaths

The Nationally Advertised Brand forThe Independent Retailer

• An informative DVD presentation of our products
allows you to spend more time selling while we 
educate your customers.

• A calendar of national KOI and Water Garden
CONSUMER events that we attend. We educate
consumers, provide samples, and manufacturers rebate 
coupons – all on your behalf! 

• New Nationwide Dealer Directory. Don’t be left out.
If you carry our line and want to be listed, e-mail
us at dealers@microbelift.com. We help drive customers
to your location (no e-commerce listings).

• A monthly e-mail newsletter with timely subjects and 
articles from KOI vets, and aquatic plant experts. 

• An open pond forum (blog).

Our new website www.Microbelift.com 
will feature:

Call or Email us today at dealers@microbelift.com
to be included in our on-line dealer directory.

Why carry brands that
are sold in the box stores 
- only to fuel the bottom line
of manufacturers who support
your competitors?

Call: 800-645-2976
for your FREE 2006 44 page CATALOG

earth-friendly 
products for

Our full-color 
product ads are

advertised monthly in every
Consumer,  Water Garden

& KOI magazines.

We fully support the National Association of Pond Professionals. Check it out at www.nationalpondpro.com

Helps you to help your customers.
We’re INDEPENDENT and 
we’re staying that way!

NO BOXSTORES

Write in 796

to the customer-theft problem is to
place an emphasis on prevention
and a contingency plan. First and
foremost, it is essential that mer-
chants become familiar with state
laws. While most are similar in
basic elements, they can vary in

important ways. There is no substi-
tute for reviewing state laws on the
matters of workplace theft. 

Employees often don’t feel con-
fident in the matter of dealing
with workplace theft. Training to
develop their skills and confidence

can provide a business with a big
advantage. An alert, observant and
attentive salesperson is perhaps
the best protection against
shoplifting. Employees should be
made aware of problem-customer
signs. Teach them how they can
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LLeeaarrnnMMoorree !!
For more information related to this article, 
go to www.lgrmag.com/lm.cfm/lg040604

Whether

employees

are

addressing the issue

of the thieving

employee or the

shoplifting customer,

the problem is the

same: It is important

to strike the right bal-

ance between detec-

tion and enforcement

and the individual’s

right to be left alone.

*40_Noonan.qxd  3/22/06  10:07 AM  Page 44

http://www.lgrmag.com/lm.cfm/lg040604



